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rule that interprds the act as essen/fally preempting mus! stale efforts to pTotter credit
cdI'd consumers. 5'late attorneys general, consumer advocates, and members of
Congress have charged tlwl the OCC's ruling is overly aggressive and results in had
public policy. This paper examines (he current debate uver preemption and ils
regulat(lry C{lflsequences. It analyzes hO\1i (he expanding scope c~fpree/llptionhas
affected lhe development of the credit card indllslry and the likely impacl u/the
currenl dehate on the industry's future
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I. Introduction

Nationally chartered banks underwrite almost three-quarters of the credit card loans made

in this country. j Over the past two decades, these banks hav'c relied on the National Bank Act

C'NBA,,)l to preempt a variety of state and municipal regulations involving credit card intere.':it

rates, fees, and disclosures," Recent state and municipal efforts to require national bank> to adhere

to local predatory lending lLnvs, although directed at home equity and mortgage lending f3.ther

than credit card lending, have signiticantly raised the profile of the preemption debate. J The

Ofnee of the Comptroller of the Currency ("DCC") (the regulator of national banks) and various

state authorities are engaged in a battle over the NI3A's preemption power. This battle involves.

principles of federalism that are almost 200 years old) and is of intense interest to state attorneys

gencf3.L consumer groups, industry executives, and bank regulators.6 The courts, through the

interpreldlion of the NBA, have repeatedly ruled against the states and lllunicipnJities when they

have attempted 10 enforce their 0\\'0 consumer protection laws against out-of-state nationally

I .As of Deeember 31, 2002, natiOllal banks held almost $400 billion oflhe $550 billion in U.S. managed
bank card loans. Call Report Data. National Information Center tdata on file with author). For additional
statistics on national hank credit cMd lending, see Mark Furletti, Measuring Credit Card /ndw·;uy
Chargeoffs A Review ojSou/'ces and Methods, Federal Reserve Bank of Philadelphia Discussion Paper, at
23 (Oct. 2003) (awn/able at http://www.phil.frb.org/pcc/discussion/measuring_ chargeotfs.pdf).
Under our country"s dual banking system, banks have the option of seeking either a state or national
charter. A national bank has a chal1er approved by the Office of the Comptroller of the Curren C)' and is
primarily regulated by thai agency. A state bank has a chal1er approved by the regulatory authority of the
state in which it is located and can be primarily regulated by that authority as well as the Federal Reserve,
or by that authority and Ihe FDIC. Board of Govemors of the Federal Reserve System, THE FEDEKA.L
RESERVE SYSTEM: PURPOSES AND FUNC'T[ONS 1-7, 71-73 (1994)
, Aet of June 3, 1864, c. 106, 13 Stat. 99, as amended (codified at 12 USe. §§ 1,2,3,4,8, 1 L 12, 13, 14,
21,22,23,24,26,27,29,35,39,52,53,56,57,59,60,61, 62, 66, 71, 72, 73, 74, 75, 76, 81,84,85,86,
90,91,93,94,141,142,143,144,161,165,181,182,192, 193, 194, 196,48t,482,483,484,485,541,
548: I') II.S.C § t97; 31 U,S,e. § 543,38).
3 See. e g, Marquette Nat'l Bank of Minn. v. First Omaha Serv. Corp., 439 U.S. 299 (FOS) (tinding NBA
preempts state credit card interest rate ceiling); Greenwood Trust Co. v. Commol1\vealth ofr..1ass., 971 F.2d
8 J 8 (lsI Cir. 1992) (finding NBA preempts state credit card late fee restriction); Am. Bankers Assoc. v.
Lockyer. 239 F. Supp. 2d 1000 (E.D. Cal. 2002) (finding NBA preempts state credit card disclosure la\.-\l).
4 Stafes 5,'trike Rack, AMERICAN BANKER, Aug. 28, 2003, at 9.
S See, e g , McCuJJoch v. Maryland, 17 U.S. 316 (1819) (holding state tax on Bank of the United States
unconstitutional hecause states lacked rower to burden operations of nation's central bank).
6 Comptroller of the Currency John D. Hawke, Jr., Remarks to Women in I-lousing and Finance (Sept. 9,
2003) (transcript available at http://v... \.... v.... occ.treas.gov/).



chmered hanks.' These rulings, coupled with the acC's vigorous as,eliion of preemption, have

not stit1cd state efforts to regulate.R Some observers, however, have characterized this most recent

fight over stZlle predatory lending Ja\vs as ·'the states' Alamo.,,9

This paper will examine the regulatory consequences of the NBA 's near total preemption

of state statutes designed to prolect credit card consLlmers.
IO [Jart IT ufthis paper describes the

interpretation of the NHA as it relates to the credit ciJrd illdustry and proposes an analytical

framework fUf thinking about consumer-proteclion-ty'pe rrcemptiun. This section also analy'Zes

the legal basis for the NBA 's expanding scope of state law preemption, including relevant case

law and regulatory pronouncements. Part III provides an overview of ho\v expanded NBA

preemptiun has affected the development of the credit card industry and consumers' access to

credit. Part IV examines the current debate over preemption and its regulatory consequences for

the credit c,lrd industry.

rhc paper concludes that the current deh~lte over precmption will likely have lillie

regulatory effect on the card industry in the near term. Recent interpretatioll~ of the NBA make

the legal environment al the sta1.e level for card issuers Inllch more predictable. States, in effect.

have no authorily to provide their resident cardholders with consumer protections, as this power

is exclusively reserved to the federal governmenl under Ihe OCC's ruling. To the extent history

can he a guide, any future regulalion of credit cards hy Congress is likely to be targeted and in

response to demands for specific consumer protections.

7 Jd See also infra note 57 (I isting cases in which slales have failed at attempts to enforce state lavis against
nationally chaltered banks).
~ ,)'ee. e g, CAL. Dv. CODE § 1748.13 (~003) (imposing disclosure requirements on card issuers who have
customers in California).
c, ,)'tates Strike Back, supra note 4, at 9.
10 This paper will not consider the broader issues offederalism raised by the preemption of state laws. For a
discussion of such issues, see THE FEDERALIST Nos. 44, 45,46 (James r--.-1adison).
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II. The Scope of NBA Preemption With Regard to Credit Card Industry Regulation

A. The ,Vcuiono( RLmk Act's Power ofPreemption

The National Banking Act of 1863 and the National Bank Act of 1864 CNfJA")

estahlished a federally chartered banking system." In 1863, just prior to the passage of the NBA,

all 1466 or the country·s banks were statc-ch~Htcredinstitutions.l~Cougrcss created the new

s)'stell1 to provide for a national and uniform currency and to heIr stabilize the economy during

and after the Civil War."

To oYt'Tsee the new national system, Congress created a federal agency within the

Department of the Treasury cal'ed the Office of the Comptroller ofthe Currency ("OCC")." The

NBA gives the oee the power to examine, supervise, and regulate all national banks and to

protect national banks from what the ace describes as "potentially hostile state interference." I~

States, however. arc not powerless in relation to natiollally chartered banks. Although the NBA

cslab\ish~~ a t~deral banking system independent of state control, in certain instances, it calls ror

the arrlicdlion or the laws of the state in which a l13tional bank is chartered. It, For example, even

today, a national bank lTILL'lt adhere to the interest rate ceiling established by the legislature of the

state In which it is organized (i.e., its home state).17 National banks may also have to adhere to

Ilon-homc-state contract, debt collection, laxation, zoning, criminal, and lort Jaws. IS

II RA YMOND NATTER. fORjl..1A TIOt\1 AND POWERS OF NATIONAL BANKING ASSOCIA TlONS 2.3-2.4 (1983).
I~ Jd. at 1.2- J .1.
1.1 See Bank Activities and Operations; Real Estate Lending and Appraisals, 68 Fed. Reg. 46,119, 46,120
(proposed August 5,2003) lhereinafter "Bank Activities "] (to he codified at 12 C.F.R. pt. 7,34) (describing
legislative history of National Bank Act).
I~ Jd
l'i Jd.
", Jd at 46,129.
17 See First Nat'l Bank of Omaha Y. Marquette Nat' I Bank afMinn., 636 F.2d 195 (8th Cir. 1980) (holding
that national banks must adhere to their home state usury laws).
IS See. c g. Bank ofA.rn. v. City and County of San Francisco, 309 F.Jd 551, 559 (9th Cir. 20(2)
(describing state powers to reguJak national banks); Bank Activities, supra note 13 at 46,13 J (explaining
that these laws apply to extent to which they "incidentally affect" lending activities).
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The majority of disputes involving nationally chartered credit card banks" and the NBA

concern whether the laws of a state that is not the bank's home slale can be applied to the card-

issuing bank. '0 The extent to which these laws are overridden or "'preempted" by the NBA is the

key legal issue in most of these cases_~1

The broad authority granted to the ace by the NBA, along with the operarion of tile

Supremacy Clause tJfthe United States Constitution, ': is the basis urthe acc's power to

preempt stale banking laws?) Preemption occurs when the laws ofa particular government (c.g.,

the federal government) superc~de those of another government (e.g., a state or municipal

government).~4There are essentially three theories of preempti 011 on which the Supreme Cout1

has relied: '"expres::i" preemption, "fjeld" preemption, and "conDict" preemption.2~ The first

involves Congress directly stating in the Jangt1age of an act that it is preempting state law (e.g.,

this federal law sllpcrcede:-; state law).2o The second theory of preemption, cOll1ll1only referred to

as "field" preemption, O('('tlr:-; when, regardless of \\ihether it explicitly or implicitly preempts

19 Nationally cbartered credit card banks are national banks that issue general purpose ('redit cards (i.e"
Visa, MasterCard, American Express, or Discover credit card.'».
20 See, e,g., Marquette Nat'l Bank of Minn. v. First Omaha Servo Corp. 4::19 U.S. 299 (1978) (addressing
whether Minnesota usury statute applied to nationally chartered bank organized in Nebraska); Tikkanen y

Citibank (S.D.) N.A., 801 F. Supp. 270 (D. Minn. 1992) (addressing whether Minnesota usury statute
applied to nationally chartered banks located outside of Minnesota); Ament y_ PNC Nat' I Bank, 849 F.
Supp. 1015 (W.O. Pa. 1994) (addressing whether Pennsylvania usury statute applied to nationally chartered
banks located outside ofPenns\ilvania).
c'l/d .

22 U.S. CONST. ali. VI, cl. 2. The clause reads as follows:
This Constitution, and the laws of the United States vihich shall be made in pursuance
thereof: and all treaties lT1ade, or which shall be rnade, under the authority of the United
States, shall be the supreme law of the land: and the judges in every state shall be
bound thereby, anything in the Constitution or laws of any State, to the contrary
not\.... ithstanding.

?J Bank Activities, supra note 13, at 46,120.
2~ ,')'ee general(y Richard H. Fallon, Jr. et aI., HART & WECHSLER'S THF FEDERAL COURTS ,,,,NO THE
FEDERAL SYSTEM 723-730 (describing principles of federal preemption of state law)_ See also Rice v_ Santa
Fe Elevator Corp.. 331 U.S. 218 (1947) (defining principles of preemption).
h Michigan Canners and Freezers Ass'n, Inc. V. Agricultural Jvlarketing and Bargaining Bd., 467 U.S. 461,
469 (1984)
26 Sec, f' g, Federal Boat Safety Act, 46 U.S.C § 4306 (1983) (expressly preempting state efforts to regulate
recreational watercraft).



state law, Congress indicates that it intends federal law to "occupy an entire field of regulation.""

"Field" preemption requires stmes to abandon any regulatory activity in that field." Finally,

federal law can trump a state law under the them)" of "conflict preemption.,,29 Even if Congress

has not preempted an entire field, it can preempt any state law that is in direct conflict with

federal law·;1) UT any state law that "stands as an obstacle to the accomplishment and execution of

the full purposes and objectives ofCongress."'"

The ways by which the NBA preempts state consumer protection laws are complex and

not easily categorized. This paper proposes that there arc essentially two distinct strands of

preemption: one involving section 85 of the actl2 and another involving section 24(Seventh).:\.l

The lines that divide these two strands, however, are not always as clear as the framework may

suggest. 3
" The extent to which these lines are blurred is discussed later in this section. Thinking

about the strand;.j:ls distinct and discrete, however, makes it easier to underStand NRi\

preemption and analyze its consequences.

27 See. e g, Con terence of Fed. Sav and Loan Ass'ns v. Stein, 604 F.2d 1256 (9th Cir. 1979) (holding thaI
regulatory control of the Federal Home Loan Bank Board over fedcral savings and loan association5; is so
pervasive as to leave 110 room for state regulatory control).
2~ ,'\4ichigon Conners <lnd Freezers Ass'n, inc, 467 U.S. at 469.
21 See Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995) (evaluating whether National Traffic and
J\lolor Vehicle Safety Act and state common-Jaw were in conflict).
]O ,')'ee, c g. (Jade v. Nat'! Solid Wastes Mgmr. Ass'n, 505 U.S. 88 (1992) (finding that state regulation of
occupational safety and health issues was preempted because it was in conflict with Oco.:upational Safety
and Health Act)
31 Michigan Canners and Freezers Ass'n, Inc, 467 U.S. at 469 (quoting Hines v, Davidowitz, 312 U.S. 52,
67 (1941»).
J? 121J.S.C. § 85 (2004). The NBA addresses interest rate regulation as follows:

Any association may take, receive. reserve, and charge on any loan or dis..:ount made, or
upon any notes, bills of exchange, or other evidences of debt, interest at the rate allowed
by the laws of the State, Territory, Or District where the hank is located. or J.t a rate of 1
per centum in excess of the discount rate on ninety-day commercial paper in effect at the
Federal reserve bank in the Federal reserve district where the bank is located, v.... hichever
may be the greater, and no more, except that where by the 13WS of any State a ditTerent
rate is limited for banks organized under state lav... s. the rate so limited shall be allowed
for associations organized or existing in any such State under title 62 of the Revised
Statutes.

3J 12 U.S.c. § 24(Seventh) reads as follows:
[A national banking] association shall ... have pov... er ... [t]o exercise ... all such
incidental powers as shall be necessary to carryon the business of banking; by
discounting and negotiating promissory notes, drafts, bills of exchange, and other
evidences of debt; by receiving deposits; ... by loaning money on personal security.

]4 See ir!fi'o Part Il.D discussing complexities of two preemption strands.
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The first strand of preemption, based on section 85, involves non-home-stale regulation

of credit card pricing (such as interest rates, fees, or other price-related items)." Typically,

substantive state laws are preempted by substantive federal laws. For example, the Fair Credit

Reporting Ace(; explicitly preempts state laws that provide consumers with certain protections

concerning the privacy oftheif credit data.>7 In lieu of these state protedions.lhe FCR/\ gives

consumers a host of federal pr01.ections.3~Similarly. federal laws that address environmental

problems, such as Ihe Clean Air Act and Clean Water Act, preempt existing state statutes and set

forth federal environmental standards.39 Section 85 of the NrlA, the section that preempts price-

related state regulation, is ditleren\. It preempts state lending laws not to make way for federal

laws about credit card pricing, but to make way for the laws of states in which card issuers are

headquartered. 40 In this way it preempts non-horne-state lending statutes with home-state lending

statules.

Recently, the NBA has been read to preempt state laws in a second way. Section

24(Seventh) has been interpreted as preempting all stale laws involving non-price-relcilcd

consumer protection regulation (e.g., disclosure reqllirements).~1This second strand of

preemption is also unique. It preempts not to make way' for 3. comprehensive federal consumer

protection scheme, but to make way, to a large extent, for a loose patchwork of federal regulation.

Overall, the OCC has used the preemption powers read into the NBA to stop various state

and municipal efforts to regulate card issuers over the past 25 years.
42

The next two subsections

will detail how sections 85 and 24(Seventh) have been interpreted as preempting a host of price-

]S See infra Part lloB for a detailed discussion of section 85,
16 Fair Credit Reporting Act §§ 601-24,15 USc. §§ 168t-1681(u) (2002).
1115 U.S.c. § 168It(2)(2002).
" Is USC: § 1681 a (2002).
.;9 ,See Clean Water Act, 42 U.S.c. §S 1251-1387 (2000) (preempting state drinking water regulations);
Clean Air Act, 42 U.S.c. §§ 7401··7671q (2000) (preempting state emissions regulations)
40 See, e g, Marquette Nat' I Bank of Minn. v'. First Omaha Servo Corp. 439 U.S. 299 (1978) ~illterprcting

the NBA as allowing national banks to export home-state interest rates).
41 See In,p'a Part II.C discussing section 24(Seventh) preelllption.
42 See in,p'a Parts II.B and II.e discussing how oee has used NBA lo preempt state regulatory efforts,
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and non-price-related consumer protection la\.\·s enacted by states to protect credit card

consumers

B. Preemption Under Secfion 85 oj'l!le NRA

Before the Supreme CouT1 interpreted the NBA as preempting non-horne-state credit card

interest rate laws. card issuer regulation varied by stale. 1\1any states imposed ceilings 011 the

interest rates thaI credit card issuers could charge cot1sumers.·~Regardless ofv.'here a national

bailk was chartcrc'd or located, il typically followed the specilic usury laws oflhe states in which

it marketed credit cards."4 For example, a Maryland-based, nationally chmiered card issuer

follo\','ed Ohio usury laws when offering credit cards to consumers in Ohio and Pennsylvania

usury hiws when offering credit cards to consumers in Pennsylvania. Effectively, nationally

chartered banks with customers throughout the entire country could have had 51 different

regulators of interest rates on credit card loans (i.e., 50 state regulators and the OCC).45

The Supreme COL1li'S 1978 decision ill Marqucfle ,\"dfional Bank ofAlinneapolis v. First

Omaha Service Corporatiol146 clarified the role of state usury laws."7 in Marquette, a national

bank chaliered in Minnesota (Marquette) sued a competing national bank chartered ill Nebraska

(first Omaha) for violating a rvtinllcsota usury statute. 48 The Cmni decided that First Omaha did

~J DAVID EVANS &. RICHARD SCH~\'lALFNS[E, PAYING Wn H PLAS'IIC, 71-72 (MIT Press 2000).
4~ Id at 82. .)'ec a/scI Robert Johnstc1n, ;Vl1tlOn-Spanning Credit Cards, MONTHLY REVIEW (Federal Reserve
Bank of San Francisco) (March] 972) (describing how state interest rate regulation hurt card bank profits).
For a discussil)11 of the history of state usury laws and the ways in which they restricted lending practices,
see LEN DOL CAlDER, FINANCING THE AMERICAN DREAM (1999).
~5 See, e g. Diane Ellis, The EfFecf 'JfConsumcl' Inferest Rafe Deregulalion on Credit Card Volumes,
Chal'ge-Ojf~·. and the Personal Bankruptcy Rafe, FDIC Bank Trends No, 98-05, March 1998 (available at
http://www.fdic.gov/bank/analyticallbank/bt_9805.htrnl) (explai ning effect of Marquette on banking
deregulation).
", 4,9 US 299 (1978).
~7 Although iHarquette is credited with changing interest rate exportation practices (i.e., the ability ofa
bank to charge its home-state interest rate to an out-of-state resident). some courts prior to 1978 held that
national banks could choose to charge a credit card customer the higher of the bank's or customer's home
state usury ceiling rate. See, e.g, Fisher v. First Nat' I Bank of Omaha, 548 F.2d 255 (8th Cir. 1977)
(holding that a national credit card bank located in Nebraska could charge a customer \lving In Iowa highest
rate allowed by either state); Fisher v. First Nat'l Bank of Chicago 538 F.2d 1284 (7th Cir. t976) (holding
that a credit card bank located in Illinois could charge a customer livillg in Iowa highest rate allowed by
either state).
48 439 U.S. at 30 I.

7



not have to comply with the Minnesota statute," clearing the way for nationally chartered credit

card issuers to export credit card rates from their o\vn state to any other state in the country.'1l The

Supreme COLlI1's decision \vas based on section R5 of the NBA.'i 1 Section 85 allows national

banks to charge an interest rate as high as that allowed by the usury laws of the state where the

bank is "located.,,52 Marquet1e 3ssel1ed that First Omaha was "Iocated" in Milmesola. \vherc its

credit cards \vere used to effect tr;msactions. 53 The Court flJUnd, ho\vever, that the location of a

national bank can only be the one state that is listed on the bank'5 certificate of organization -

essentially the state where the bank is headquartered. S4 To interpret section RS any other way, the

Court reasoned. \ .....ouIJ render the term "location" meaningless anJ lead to the destruction of the

nation's complex system of interstate bank lending.55 Overall, the A.Jarquefle ruling found that the

NBA effectively preempted the interest rate regulations of the 49 states in which a card issuer

could not actually be org3nize(1.~6

For over a decade after ,Harquette, nationally chartered card issuers faced little section 85

litigation. In the early 19905, however, consumers challenged a variety of credit card fees as

violating the usury statutes of the states in \vhich they lived.
57

Cardholders asserted that the late,

49 1d
50 II is interesting that First National Bank of Omaha (Firsl Omaha) ultimately sued Marquette National
Bank for lobbying the Minnesota legislature to pass the interest rate ceiling statute at issue in Marquelfe.
Agreeing with the Minnesota District Court's assessment that Marquette's lobbying did not violate federal
law, the Eighth Circuit Court of Appeals dismissed First Omaha's claim. first Nat'l Bank of Omaha v.
Marquette Nael Bank ofMinn, 636 F.2d t95 (8th CiL ]980).
" ]2 U.S.C ~ 85 (2004).
52 1d

S) Marqlletre, 439 U.S. at 310-11.
~41dat310.

55 Id. at 312.
~(, Despite ..lll11"qlleffe, nationally chartered credit card issuers continue to defend themselves against claims
that non-home-state interest ceilings apply. See, e g. Patten v. Maryland Bank, N.A., 2003 WL 21309046
(Tex. C1. App. 1st Dist. 2003) (striking down claim that nationa[ly chartered bank located in Delaware is
bound by Texas interest rate ceiling). For a criticism of Marquette's legal reasoning and public policy
implications, see Ralph J. Rohner. Marquette Bad Lmv and Worse Policy, I J. RETAIL BANKING 76 (1979).
57 See Nelson v. Citibank (S.D.) N.A., 794 F. Supp. 312 (D. Minn. 1992) (arguing that late and over limit
fees violated state statute); Tikkancn v. Citiban~ (S.O) NA, 801 F. Supp. :'70 (0. Minn. ] 992) (arguing
that late and over limit fees violated state statute); fv1azaika v. Bank One, Columbus, N.A., ] 992 WL
1071450 (Pa. Ct. Com. PI. ] 992) (arguing that annual, late, return check, and over Iimit fees violated state
statute); Ament v. PNC Nat'l Bank, 849 F. Supp. ]0] 5 (W.O. Pa ]994) (arguing that annual, late, return
check, and over limit fees violated state statute); Copeland v. MBNA Am. Bank, 907 P.2d 87 (Co. 1995)
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over limit, return check, and annual fees that their out-of-state card issuers charged were

prohibited by the cardholders" bome state usury laws.58 In response. national banks asserted that

these usury statutes were preempted by the NBA. With only one e:xceplion,59 COllrts sided with

the banks."

Section 85 permits a mY'ional bank to charge "interest at the rate allowed by the l,n\'5 of

the State" in which the bank is organized.(J' Although Aforqllcrte cleared the way for (he

exportation of the highest interest rate allowed by Ihe laws of an issuer's home state, il did nol

specifically address whether home-state-allowed fees (e.g., late, over limit, return check fees)

could be exported. The Third Circuit US Court of Appeals," the U.S. District Court liJr the

District of t\linnesota,63 and the Supreme Courts of Colorado,M Pennsylvania,65 and New .IerseY',66

among others, have ruled on thi,s issue.

(arguing that late fees violated state statute); Spellman v. Meridian Bank (Del.) 1995 WL 764548 Od Cif.
1996) (arguing late fees violate stale usury sfatute). In 1995. it was estimated that there were at least 32 late
fcc cases pending in state and federal courts. Denise Gray, A Pcnali:ing Ruling on Pena/~y Fees, eREDI I

CARD MANAGf:MENT, Mar. I, 1995, at 18.
SR See Tikkanen v. Citibank (S.D.) N.A., 80 I F. Supp. 270 (D. t\linn. J 9921 (arguing that late and over [imit
fees charged by out-of-state federaily chartered bank violated state statute)
S'l See Shennan v. Citibank (S.D.) N.A., 668 A.2d 1036 (N.J. 1995) (ruling that late fees violated Ne\\
Jersey usury statule).
60 Whilc this papcr focuses on the NBA and nationally chartered, OCC-supervised credit card banks, courts
also preempted state usury! lav...s as they applied to state-chartered, FDIC-insured credit card banks (see
supra note I for a description of state-chartered banks). Relying 011 a provision in the Depository
Institutions Detegulation and Monetary Control Act of 1980 (DlDMCA) (12 U.s.c. § 350t (1982)) that is
similar to section 85 of the NBA, courts struck down various state usury law challenges, See. e.g,
Greenwood Trust Co. v. Mass., 971 F.2d 818 (I st Cir. 1992) (holding that state statute prohibiting
imposition of late fee by state-chartered, federally insured bank v...as preempted by DIDMCA); Hill v.
Chem. Bank, 799 F. Supp. 948 (D. Minn. 1(92) (holding that state statute prohibiting imposition oflatc and
over limit fees by state-chartered, federally insurcd bank v...as preempted by DIDMCA); but see Hunter v.
Greenwood Trust Co., 668 A.2d 1067 (N.J. 1995) (holding that state statute prohibiting imposition offees
is n01 preempted by DIDMCA as to state-chartered, federally insured credit card bank). For a description of
the O(Ot\1CA and an analysis of the preemption issues it raises, see Elizabeth Schiltz, The Amazing.
Elastic, Ever-Expanding Exportation Doctrine and Irs Effect on PredalOf}" Lending RegulatIOn, 88 MINN.

L REV. 518, 565-69 (2004).
CI 12 USC § 85 (2004).
b2 See Spellman v. Meridian Bank (Del.) 1995 WL 764548 (3d CiT. 1996) (holding that slate statute limiting
late and over limit fees charged by out·of~state federalIy chartered bank was preempted by NBA).
6J See Tikkanen v. Citibank (SD.) NA, 80t F. Supp. 270 (D. Minn. 1992) (holding that state statule
limiting [ate and over limit fees cbarged by out-of-state federally chartered bank Vias preempted by NBA);
Nelson y. Citibank (S.D.) N.A., 794 F. Supp. 3 t2 (D. Minn. 1992) (same).
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The decision in Spellman v. Meridian Bank (Delaware)67 is generally representative of

the reasoning and analysis that many of these COUI15 lIsed to evaluate the meaning of the word

"interest" and answer the fee exportation question. Spellman involved II consolidated actions

brought in Pennsylvania courts a.gainst nationally chartered banks.68 One afthe questions

presented to the three-judge panel was whether the word "interest" as llsed in section 85 of the

NBA inc ludcd fees. 69 The Third Circuit began its analysis by examining the plain meaning of the

statute"s language. It found that the word "interest,'" as used in section 85, was ambiguQlIs. 70 The

Court then looked to the NBA's 100·year·old legislative history and its suhsequent interpretation

by the courts. Although the legislative materials Ij'om I S64 (the time of the bill's passage) were

not particularly instructive, the panel found that an interpretation of the NBA by the Supreme

Court just 10 years after the act's passage was insightful,'·' I In Tiffany v. Nat 'I Bank ofAlissouri,n

the Supreme Coul1 addressed the issue of whether a national bank in Missouri was limited by the

interest rate ceiling imposed on state banks by Missouri or whether it could charge a higher rate

made available to other non-Missouri lenders in the state.n In finding that national banks could

charge the highest rate allowed to any lender in the state, the Tiffany cOUI1 interpreted the NRA as

establishing national banks as "national favorites" that should be free from banking regulations

M See Copeland v. MBNA Am. Bank, 907 P.2d 87 (Co. 1995) (holding that state statute limiting late and
over limit fees charged by out-of-state federally chartered bank was preempted by NBA); Richardson v.
Citihank (S.D.) N.A., 908 P.2d 532 (Co. t995) (same).
6S ,')'ee Bank One, Columbus, N .A. v. Mazaika, 680 A.2d 845 (Pa. J996) (holding that state statute limiting
penalty fees charged by out-of-state federally chartered bank was preempted by NBA).
66 See Sherman v. Citibank (S.D.) N.A., 668 A.2d 1036 (N.J. 1995) (ruling that late fees violated New
Jersey usury statute),
67 Spellman. 1995 WL 764548.
68 Id at *1.
69 Id.
70 See id. at *14 (explaining why it found the term ambiguous).
71 Spellman, 1995 WL 764548 at '15.
n85 U.S.409(1874).
n Id at 410-1 ! . A lthough state legislatures often capped the interest rate that state ban ks cou Id charge
consumers, during the 1980s they allowed other lenders, such as those that financed automobiles and
durable consumer goods, to charge higher rates. Essentially, nationally chartered card issuers wanted to be
able to charge the higher of the state bank or consumer lender rates. Glenn B. Canner & Charles A. Luckett,
Developments in the Pricing o/Credit Card Services, FEDERAL RESERvE BULLETIN 652 (Sept. 1992).
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that could hinder their lending efforts." [t also asserted that Congress' ultimate goal in passing

tile NBA was to help national banks actual Iy take the place of state banks."

The Third Circuit relied on the "most favored [ender" doctrine articulated in Tiff;myand

the interest rate exportation ruling in Marquette as persuasive evidence that Congress intended

national bank lending activities to be especially protected Crom state intervention.;() [n light of this

intent, the S'pel/mol1 coul1 examined whether "interest" should be interpreted narrov/ly (i.e., not to

cover fees), so as to allow all 50 states to regulate a critical pricing component of credit card

loan;;; made to their residents, or broadly, so as to allow national banks to be free from non-home-

st,lte fee regulation.
77 It concluded that restricting interest to non-fee finance charges would result

in "an unworkable and undesirable hodgepodge" of state regulation that \\'ould favor certain state

lenders over national hank lenders. 7ii

In support orits decision, the Third CirCUit cited other coulis that had inferpreted lhe

word "interest" broadly so as to include commissions, closing costs, and penalty fees.'\! It also

relied on the ncC's interpretation thaI "inleresr· includes all fees that offset the costs of risky

cardholder behavior (e.g., paying late, charging over your credit 1imit) or the costs of opening and

. .. so
maIlltalJ1ln~ an account.

I~ Id. at412-13.
7) The Court asserted:

National banks have been National favorites. They' were established for the purpose, in
part, of providing a currency for the whole country'. and in part to create a market for
the loans of the General government. It could not have been intended, therefore, to
expose them to the hazard of unfriendly legislation by' the Stales, or to ruinous
competitiflll with State banks. On the contrary, much haS been done to insure their
taking the place of State Lanks.

/d.at413.
"Spel/man. 1995 Wl 764548 at '16.
77 Id.
7S /d

79/d. at *17 (citing, inter alia, Citizens' Nafl Bank v. Donnell, 195 U.S. 369, 373-74 (1904) (penalty
charges for late paY'lnent included). See also Greenwood Trust Co. v. Commonwealth of Mass" 971 F,2d
818, 83 J (1 sl Cir. IY92) (late fees Illcl uded); Fisher v. First Nat' I Bank of Omaha, supra note 35, at 258-61
(cash adv[JJl(:e fe~s included).
80 Id. (citing lener from Julie L. Wi.lliallls, Chief Counsel, OCe, to John L. Douglas, Alston & Bird, LLP
(Feb 17, 1995))
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Although most courts that heard Spe1lll1{]n~typecases arrived at the same conclusion as

the Third Circuit. the Supreme Court of New Jersey created a conniet with Spellman-type

decisions in Sherman v. Citibank (,)'oulh Dak(Jla), NA. Hi Shennan, a resident of New Jersey,

claimed that a late fee charged by Cilibank, a national bank organized in South Dakota, violated

New Jersey's Retail Installment Sales Act of 1960.~' The .')'17el"l71011 case. as \vith Spellman, hinged

on the interpretation of the vvord "interest" as lIsed in ~ection 85. Relying on a literal reading of

A1arque/le ~finding section 8'-:; (lrrlying only to interest rates), a contlict behveen a ]964 and a

1986 OCC interpretationS3 of tile word "interest" and the clear language of New Jersey's

statute,84 the Court concluded that interest only includes periodic finance charges and not fees.~';

With the la\v in conflict over the definition of the word "interest" the Supreme Court in

1996 agreed to review the lower court's decision in Smiley v. Ci/;bank (Sourh [Jakola), N.A ,86 a

section 85 L'ase involving a South Da.kota bank, a late fcc. and a California usury statute.87 Unlike

lo\\-er courts, which had to sin thrl)ugll statutory language, legislative history, congressional

purpose, and existing case law., lhe Supreme Court had the benefit of (In official regulation issued

by the ace just two months be~ore it heard the case.
gS

The oce's regulation interpreted

"668 A.2d 1036 (N.J. 1995).
S" Jd. at 1040 (citing N.], S rAT. ANN. 0 ]7: 13A-2(g) (West 1995))
81 Compare Letter from James J. Saxon, Comptroller of the Currency (June 25.1964) with ace
lnterpretive Letter No. 452 from Robert B. Serino, Deputy Chief Counsel, aee (Aug. 11,1988).
"N.J.SrAT ANN § 17:13A-2(g) (West 1995).
85 ShermalJ_ 668 A.2d at 1042-48.
56 900 P.2d 690 (Cal. 1995), aii'd, 517 U.S. 735 (1996).
87 For a detailed explanation of Sm,Jey and its impact 011 administrative law theory, see Robert W. Guano,
Smiley v Citibank (South Dakotaf lv' A -It's All Abolll Deference to YOUI' Uders Chevron DW"ereIJL'e, 16
ANN .. REV. BANKING L. 517 (1997).
8~ The oCC's interpretation was put out for comment on March 3,1995. and adopted on February 9,1996.
Smile,v was argued in front of the Supreme Court all April 24, ]996. The ace interpretation is as follows:

The term "interest" as used in 12 U.S.c. ~ 85 includes any payment eompensating a
creditor or prospective crtditor for an extension of credit, making available of a line of
credit, or any default or breach by a borrower of a condition upon which credit was
extended. Jt includes, among other things, the following fees connected with credit
extension or availability: numerical periodic rates, late fees, not suHicient funds (NSF)
fees, overJimit fees, annual fees, cash advance fees_ and membership fees. It does not
ordinarily include appraisal fees, premiums and commissions attributable to insurance
guaranteeing repayment of any extension of credit, finders' fees, fees for document
preparation or notariza[ion, or fees incurred to obtain credit reports.
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"interest" as uscd in section 85 to include a wide range of fees that card issuers charged, including

latc fees, over limit fees, annual fees, and cash advance fees. S9 Writing for a unanimous COllrt,

Justice Scalia analyzed the casc using general principles of administrative law. Resolving thc fec

issue rcquired just two inquiries: first, v"hether the Comptroller's interpretation was entitled to

deJert'llce:'J!i second, ifit was, was the Comptroller's interpretation "arbitrary or capricious,,/JI

Answering the tirst question in the affirmative, the Court reasoned tl1<H the oee, as the

implementing agency of the NEA, \.....a5 empowered with the discretion to reslllve any oCthe act's

statutory ambiguities. 92 In addition, it noted that the agency followed the appropriate notice-and-

comment procedures in issuing its rule. 93 The Court then determined that the Comptroller's

interpretation was an acceptable one,94 It reviewed dictionary definitions of the word "interest"

and compared them \Vitll the text of scction 85,95 In the end, the Court did not find the ace's

interpretation unrt'llsonable or in direct conflict \vith the NBA 's langu21ge (!he threshold

established by prior administrativc case !,nv).% rile Court ultimately upheld the decision of the

Supreme ('ouri of California to dismiss Smiley's usury claim for not stating a cause ofaction.')7

As after the Marquelfe case, card issuers faced little NBA-related litigation in the years

imlT1ediJtely following Smiley Both cases seemed to firmly establish that slates could not enforce

any price-related regulations against out-of-state national banks, The decisions also strengthened

aee interpretations by setting for them a relatively deferential standard ofjudicial review of not

6! Fed. Reg. 4869 (10 be coditled in !2 CF.R. § 7.400] (a)).
89 Id.

'10 Smiley, 517 U.S. al 744-45 (citing Chevron U.S.A. Inc, v, Natural Res. Der Council, Jnc., 467 U.S. 837,
844 (] 984)).
91 ld. at 742 (citing Chevron U.S.A.!nc. 467 U.S. at 844).
92 Jd. at 739-41.
~J lei. at 741,

"' ld. al 744-47.
95 Jd.

96 SmileI', 5] 7 U.S. at 744-47.
97 Jd. at 747. Despite Smiley, nationally cbartered credit card issuers continue to defend themselves, albeit
infrequently, against claims that nc,n-home-state fee regulations apply, See, e.g, Kent v. Bank of Am., 2003
WL 327465 (Cal. App, 2003) (rejecting assertion that national bank organized in Arizona is subject to fee
limitations imposed by California statute when bank lends money to a customer in Californi<l).
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"arbitrary or capricious." Despite these developments. it seemed cleat that non-horne-state

banking regulations outside of the scope of section 85 \.\'ere still permissible.

C. Preemption Under Section 2./(St'l'l!nlhJ of [he NBA

In 2000, the California legislature p(issed a law that required credit catd issuers to warn

consumers about the dangets of making only a rninimulTI credit card payment (generally 2 petcent

of the balance) each month." This legislation was opposed by the credit card industry and

ultimately vetoed by Governor Gray Davis.'" The following year, Citibank and other card issuers

worked with the legislature to craft what legislatoL'i termed a "compromise" disclosure bi'll. 100

Governor Davis signed that bill in September 2001."11 Shortly after the bill's passage, a group of

large credit Gird issuers, including Citibank, petitioned a U.S. District Court judge to enjoin the

state from implementing the law. IU~ The issuers argued thal the minimum payment statute, as it

applied to l1JtiuniJlly chal1ered banks, was preempted by the NBA. 10, On June 2R, 2001. just a

few days beJi.)re certain provisions of the bill were to take effect, the judge granted the issuers a

preliminary injunction. 11J4

98 See Cal. A.B. 1963 (2000) (describing disclosure requirements); Michele Heller, Callfornw Governor
Vetoes Disclosure Bill For Credit Cards, AMERICAN BANKER, Oct. 3, 2000, at 2 (describing legislativc
history of statute).
9'1ld.
100 The Bailie Over Minimum Payments, eREDl [ CARD MANAGEMEN'I, July' 25, 2002, at 6.
IQt The compromise bill that Davis signed required card issuers to place the following warning on the front
ofconsurners' credit card statements: Minimum Payment Warning: Making only the minimum payment
will increase rhe imerest you pay and the time it takes to repay your balance." It also required that issuers
either create a customized disclosure regarding the amount of time it WQuid take tbe card bolder to payoff
his or her balance ifhe or she made only the minimum payment required or provide a generic disclosure
(e.g., ";\ rive thuusand dollar ($5,000) balance will take 40 years and twu months to payoff at a total cost
ofsixtccn thousand three hundred five dollars and thirty-four c(:nts ($ !6.305.34). This information is based
on an annual percenl(lge rare of 17 percent and a minimum payment uf2 percent or ten dollars ($10),
whichever is greater."). It also required that issuers provide consumers with a toll-free phone number that
they could use to find ont payoff information. The disclosure associared with that provision was as follows:
"For an estimate of the time it would lake to repay your balance, making only minimum payments, and the
total amount of those payments, ca~lthjs toll-free telephone number: (Insert toll-free telephone number).
CAL. C1v. CODE § 1748.13 (2003).
102 Am. Bankers Ass'n v. Lockyer, 239 F. Supp. 2d 1000 (E.D. Cal. 2(02). Set' also The BoUie Over
Minimum Payments, supra note 94, at 6 (describing card issuers' legal malleU\ers).
10J Id.
104 Id.
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The card issuers, represcnlcd by the American Bankers Association, sued Bill Lockyer,

the Attorney General of California, challenging the constitutionality of the new law. 105 The

issuers claimed that the start-up costs of the program, including printing the disclosures and

staffing a srecial phone Untt for the first six months, totaled over $20 miJlion.lot> The issuers also

asserted thal1he warnings \.I,'cre misleading and a provision regarding credit counseling

information \vas nut necessarilj' effectivc.l()7 Above all, the issuers claimed that the statute \\-(lS

preempteu by the NBA.

The issuers, however, did not solely' rel)--' 011 section &5 to argue that California's

disclosure law should be preempted. Seclion 85 uflhe NBA, as discussed ahove, generally

preempts l1on-hame-state regulcltion of price-reluted card features (i.e., those involving

"interest"). The statute at issue in Lockyer did not involve interest or fees; it involved disclosures.

As such, [he issuers primarily asserted their preemption claim under a different section of tile

NBA: section 24(Seventh). 108 That section, they argued, gives national banks rhe pov.'er to lend

money without being "burdened" by costly' St3tc regulations, like those imposed b)-" California's

disclosure bill 109

Ultimately, the ace tiled an amicus brief in support of the national banks' position."o It

explained that the acc had the authority to assess the burdens that state laws placed on national

105 Am Bankers Ass'n, 239 F. Supp. 2d at 1000.
106 /d. at ]005.
107 Jd. at 1006. The credit counseling information was to be provided as follows:

In addition, the cardholder shall be provided with referrals or, in the alternative, with the "800"
telephone number of the National Foundation for Credit Counseling through which the cardholder
('[jn be referred, to credit counseling services in, or do::iest to, the cardholder's county of residence.
The credit counseling service shall be in good standing \vith the National Foundation for Credit
Counseling or accredited by the Council on Accreditation for Children and Family Services. The
creditor is required to provide, or continue to provide, the information required by this paragraph
only if the cardholder has not paid more than the minimum payment for six consecutive months,
after July 1,2002.

CAl. Clv. CODE § 1748.13 (2003).
'" 12 LJ.S.c. § 24(Seventh) (2004).
!\)<l/_()<-'kyer, 239 F. Supp. 2d at 1016.
i I() Brief of Amicus Curiae of The Office of the Comptroller of the Currency, Lockyer, 239 F. Supp_ 2d
1000 (E.D. Cal. 2002).
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banks." I Having reviewed the California law, the acc determined that the disclosures imposed

substantial direct and indirect costs on the issuers' lending activ ities. Il~ III addition, the ace

found that the minimum pay"men! warning intruded "Illassively" Oil the first page of consumers'

credit card billing statements. IIJ The additional postage, printing, paper, and processing costs, the

agency reasoned, infringed on tile pO\ver or national banks to lend money: a power explicitly

provided for in section 24(Sevenlh) of lhe ND/\. ll~ Ciling 3 number of key fedenl preemplion

cases, the ace explained that any state or local restriction that represents an obstacle 10 a

national bank's lending power is preempted by operation of the Supremacy Clause. IIS

The U.S. District Court for the Eastefl1 District orCalifornia agreed with the issuers and

the ace and granted the national banks a permanent injunction. IIG Central to tlle case's outcome

was section 24tSeventh) of the NBA and the ace's determination that California's Jaw wa"

overly burdensome. Reviewing a host ofNBA cases. the court found that any statc law that

"j mpairrsllhe efficiency" of national banks is unenforceable.
117

Efficiency impairing laws, in the

court"s view. include any state regulations that increase a nation:dl bank's operating costs or

hinder its marketing activities. 118 Based olllhe OCC's estimation that the California disclosure

law would impose significant costs on national hanks, the COLlrt ultimately concluded that the law

represented a significant interference with the powers granted national banks hy the NBA.
119

It

also noted that stale consumer protection laws had not traditionally been enforceable against

. . 1'0
natIOnal banks, -

III fd, at 2.
112 !d. at 3.
113 Jd. at 20
Il~!d. at 4-5.
lIS Amicus Curiae of acc, supra note 104, at 14-1 S.
''', Lockyer, 239 F. Supp. 2d at 10.12.
117 fd. at ]012.
118 Jd. at 1015.
119 fd. at 1018.
"0 Jd. at 1016 (citing Bank of Am. v. City and County ofSan Francisco, 309 F.3d 551, 559 (9th Cir.
2002))
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In an efforl to clarify Ihe applicability of stale regulation to naliunal banks in light of

Lockyer (and to settle legal issues raised by other kinds of slate consumer protection statutes), the

ace issued rules expounding on section 24(Seventh) in January 20l)4.I~1 BaSed on previolls courl

decisions and theories of express and conflict preelllptiClIl, the OCC exrlained that state regulation

of a national bank involving an:y of the following were impermissible: advertising, nOIl-inlcrest

charges, credit account managemenl. terms of offers of credit, mandatory sl(jtements or

disclosures, and, for non-horne-states, interest rates and fees. In The oee also asserted that the

NBA limits the scope of state regulation to the following areas when they only "incidentally

affect" bank lending: contracts, torts, criminal law, rights to collect debts, acquisition and transfer

of properly, taxation, zoning, and any other area of law that the ace determines to be "incidental

to the ... lending operations ofn3.tional banks.',Il>

Although the oec:'s rulemaking has elicited a wide range ofresponses,12~ a plain reading

of the agency' 5 irllerpretation indic:lles that it broadens the acc's preemption powers. 12~ The

agt'llCY essentially declared thaI. slates have little or no authority to impose any consumer-

protcctiClIl-urielltcd regulatiClIl on nationally chartered banks and that any such regulation is the

prov illce of federa I lav".1 ~tl This interpretation seems the logical next step in the Marquefle-

Smiley-LI.'ckyer progression. Although it remains untested, the courts, as seen above, have

historically sided with the oec's interpretations, 127

'" ace State Law Preemption Rules, 12 CFK §§ 7A007, 7 4Q09 (2QQ4)
1~1 Bank ACfivllies, supra note 13, at 46,123.
"J 12 CF,R, § 7A008 (2004).
11~ Critics have called the proposed rulemaking a "dagger in the hean offederalislll." lody Shelln et ai.,
Slates Strike Hack, AMERICAN BANKER, Aug. 28, 2003, at 9. Proponenls see it as the ace "ellhancing the
value of the franchise tremendously," Douglas Cantor, GeC Preempfs in Ga. - and Details Policy,
AMERICAN BANKER, Aug, 1,2003, at I.
12S ,')'ee, e.g, San Francisco - Gpe!1jor Comment, AMERICAN BANKER. Aug. 14,2003, at 8 (sulTlmarizing
acc's proposed rulemaking).
126 S'ee Bank Activities, supra note 13, at 46,122-46,] 23 (explaining limits of stale power to regulate
national banks).
127 See supra notes 3, 57 and accompanying text for examples of holdings that give great deference to the
acc and its interpretations.
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Overall, Lockyer and the OCC's recent rulemaking create a second legal theory on which

card issuers can base a claim that state laws are preempted. The first theory, based on section 85,

provides that non-hame-state consumer protection regulations that are price-related (i.e.,

involving "intcresf') are preempted by any horne-state price regulation. This is the theory' on

which issuers relied in Af{JriJlIette and Smiley The ~econd theory is based on section 24(Sevcnth)

and card issuers in Lockyer relied on it. It provides that Vvhen a st<-ltc consumer protection

regulation does not involve a credit card's price (i.e., "interest"), it is autnmatically preempted,

regardless of whether it emanat<.:-s from a home- or OLln-hollle state. The ace's interpretation (If

the NBA with regard to this latter type of preemptil1n is what triggered the current debate over the

NBA. This debate, and its consequcnces, will be examined later in this paper.

D. COl77plexi[;es ojSection 85 and 24(Seventhj Preemption

As t2xpl<iined earlicr, the division ofNBA preemption into t\\lO discrete stralld~ (i.e,.

section 85 and 24(Seventh)) is ~~otnew'l1at ofa simplification. There may not always be a bright

line tl181 distinguishes price-rcl~tedconsumer protections frolll non-price-related protections. For

this reason, section 85 and 24{Seventh) claims are not likely mutually exclll~ive. 128 Consider, for

example, if a state were to pass a disclosure statute that applied exclusively to credit card loans

with interest rates in excess of28 percent. A nationally chal1ercd credit card bank could argue

that such a statute is preempted by section 8:') to the extent it is price related and section

24(SeventlJ) to the extent it places a burden on the bank's lending operations. An argurnenl very

similar to this one was successfully made in Lock;.vr. IZ9 Ch'erall, the distinction between section

85 (i.e., price-related) and 24(Seventh) (i.e., non-pr;ce-relatcd) preemption may not always be

very clear.

128 See general(l' Schiltz, supra note 60, at 560-65 (describing expallJioll of section 85's scope to include
lending terms beyond interest rates and fees).
129 The banks argued that section 1748.1 J( I) of the California lav.... violated section 85 of the NBA because
it exempted from the disclosure statute banks that charged no interest on their loans. Lockyer, 239 F. Supp.
2d at 1014.
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It is also somewhat ofa generalization to assert that, under section 24(Seventh), all non-

pricc-relJ.ted state regulation. "'..... !lether emanating from home-states Of non-home states, is

preempted. While this is the current position (lithe ace, existing federal consumer protection

legislation alludes to at least a theoretical possibility' of allowing states to impose stricter

regulation. I HI For eXiunple. the Truth in Lending ACl expres::;ly allows states to enact disclosure

statutes 3ei long as they are not --inconsistent"' with the federal scheme,131 Attorney General

Lockyer argued unsLlccessfully that this provision gave California the right to enf<xce its

disclosure regu\ations,132 Although the District Court in Lockyer did not find this argument

persuasivc.
111

it is likely that tl"s argument will he raISed in the future. It is also possihle that

states could indirectly regulate national banks by framing consumer protection issues as within

the houndaries of slate law. For ~xa!Tlrle, contract law has historically been the domain of states.

If a slate were to declare certain provisions of the contracts between card issuers and cardholders

invalid under state contract law, the state's action might have irnmullity from the ace's

preell1pti\c reach. \V'hile these theories remain largely untested, they represent a few ways by

which states lTlay circumvent section 24(Sevt'llth)'s broad reach and regulate non-price credit card

terms,

130 ,')'ee, e g, IS U.S.c. 91610(a)( I) (2004) (explaining hO\v state statutes that afe not inconsistent with
federal disclosure standards are not preempted).
131 The Truth in Lending Act direct y addresses how it affects state laws as follows:

[The provisions of this act involving credit transactions and the advertising of
credit] do not annul, alter, (lr affect the laws of any State relating 10 the
disclosure of information in connection with credit transactions, except to the
extent that those laws are inconsistent v,'ith the provisions of this title, and
then only to the extent of the inconsistency.

]5 US.C § ]610ia)(])\2004).
I3l Lockyer, 239 F. Supp. 2d at ]009.
m The Court concluded the following: '·the express language of the savings clause indicates that its anti
preemptive effect is limited to TILl\. The text provides no indic:alion that the savings clause reaches
beyond TILA to control the preemption ana\)'sis applicable under any other federal laws, including the
federal hanking laws." Id.
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III. Card Industry Development as a Result of the Expanding Scope of NBA Preemption

The legal decisions discussed in the previous section significantly altered the economics

and competitive landscape of the credit card industry. This section will examine how Afarqucttc,

Smiley, Lockyer, and OCC rulemaking affected credit card issuers and cardhoJding consumers.

Economists and other ~:cholars partially credit the Supreme Court's decision in AJartjueltc

with triggering a rapid expansion of our nation's credit card industry and significant increases in

the availability of, and access to. consumer credit.ll~ The state of tile economy at the time of the

ruling, however, likely played an important role in shaping this outcome. Announced in

December 1978,135 the Court decided the Marquelle case during a time of much economic

turrnoil. l1h Overall, the mid- to late 1970:; \vcre marked by high inflation and increasing interest

rates. ln Card issuers, who had done very \\ell in the early part of that decade,lJll found their

spreads (i.e .. the difference bel\veen the rate they charged clrdholders to borrow and the rate

issuers. had to pay for funds) shrinking.'~9 In the majority of states that had adopted usury laws,

the interest rates issuers needed to charge to maintain profitability began to exceed the rates

allo\\·ed by state rate ceilings. 141l The Minnesota statute at issue in Nlarquette, for example, capped

credit card loan interest rates at 12.0 percent.14I According to the Federal Reserve, the federal

funds rate, the rate at which banks lend money unsecured to each other overnight, was over] 0.0

1}4 See, e oS' . EVANS & SCHMALENSEE, supra note 37. at 71-72 (describing impact of Marquelle); Ellis,
supra note 45 (describing effect of Marquette); Kartik .Athreya, The Growth a/Unsecured Credit Are We
Befler 0fJ'), 87 ECONOMIC QUARTERLY 11 (Federal Reserve Bank of Richmond) (Summer 2001)
(describing impact of !Llarquelle); Lawrence M. Ausubcl, Credir Card De/aults, Credit Card Profits. and
Bankruptcy, 71 AM. BANKR. LJ. 249 (1997) (describing impact of Marql/ette and interest rate
deregulation).
li~ i\larqul'tte, 439 U.S. at 299.
I.'" SI!I!, e g., J. Bradford DeLong, rhe Shadow o(thl' (freat Depression and the Inflation (I/the 19 70s,
Federal Reserve Bank of San Francisco Economic Letter 98-14 (May 1. 1998), at
http://www.sffrb.org/econrsrch/wklyltr/wklyllr98/eI98-14.html(describing some of the economic
problems policymakers faced in 1970s, including inflation and the oil embargo).
III EVANS & SCHMAL EN SEE, supra note 43, at 71.
IJ8 Card issuers did well because prevailing interest rates were low. This allowed them to borrow money at
a low rate and lend it out at a high';:r rate.
13') Id

140 Ellis, supra note 45.
141 !Llarqueffe, 439 U.S. at 302.
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percent in 1978 and reached as high as 19.1 percent in June 198 J .142 Considering that banks also

incur expenses associated with operations, marketing, and chargeoffs. credit card lending in the

late J9705 and early 1980s would not have been feasible in states with low rate ceilings. As a

result, issuers stopped marketing cards to consumers in states with interest rate ceilings tlmt were

at or below the costs required to fund the loans. i~)

Immediately aftcr the Supreme Couli allowed issliers 10 export home-statc interest rates

with its A1arquerte decision, various state legislatmes scrambled to entice nationally chartered

credit card issuers to relocate to their stales by repealing or amending their usury statutes. ]-'I.j

South Dak"ta, for example, attracted Citibank's credit card operations away from New York by

raising its state interest rate ceiling to 19.8 percent. 145 Similarly, MBNA and three other large.

M,uyland-based card lenders llloved their operations to Delaware after that stale repealed its rate

ceiling and made creditor-friendly amendments lo its consumer lending lav.'s.116 Ultimately.

between 1480 and 1985, a total of 15 states did away with their rate cei lings, and lllany raised rate

'1' d d' 147eel Ings to accolnmO ate cre ltors.

As states liberalized lending statutes and card issuers took advantage of interest rate

exportation, lhe card industry and, in pm1ieular, nationally chartered card issuers, flourished (see

Figure J). Tile Federal Reserve reported that total U.S. revolving credit grew 1n percent between

1978, the time oCtile Marquellc decision, and 1985. '4< The percentage of US. families that held

I~~ Federa! Reserve Statistical Release H. 19 (available at http://www.federalrcserve.gov/releases/hl 5/
data.hlm).
141 LEWIS MANDELL, THF CRE-DIl C\RD INDUSTRY 100 (1990).
144 See, f: g, EVANS & SCHMALENSEE, supra note 44, at 72 (explaining how state legislatures Illodified
usury laws to attract card issuers); Ellis, supra note 45 (same).
14'; Glenn R Canner & Charles A. Luckett, Developments in the Pricing o/Credit Card Services, FEDERAl

RESERVE BUll.ETIN (September 1992) at 654.
14" Ellis, supra note 45, at n.15. It is interesting to note that in J981, national banks located in Delaware had
a tLltal of$8,OOO in outstanding on-balance-sheet credit card loans. orO.003 percent of the U.S. total. Five
years lakr, nationally chartered Delaware banks held over $ J0 billion in on-balance-sheet credit card loaJ1~,

or 16 percent of the national total. oec Quarterly Journal. 1Q I982 and 1Q 1987.
147 Canner & Luckett, supra note H5, at 654.
w; From December 1978 to December 1985. revolving credit grew from $48.3 billion to $\ 31.6 billion.
Federal Reserve Statistical Release G.19 (Consumer Credit) (available at
http://www.federalreserve.gov/releases/gI9/hist/cc_hist_r.txt). Revolving credit includes unsecured
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bank-type credit cards (e.g., MasterCard, Visa) increased from 38 percent in 1977 to 55 percent in

198n.'" From 1983 to 198n, the p0l1ion of consumer debt payments that went to credit card

issuers increased 50 percent, and the average credit card balance of consumers who carried a

balance increased from $969 to $1,472.'50 The expansion of credit during this period particularly

1I ffel"led lower income consumers. 151 The percentage ot 11Ouseholds earning less than $10,000

who held a credit card increased from 2~ percent in 1977 to 42 percent in 1986. 1
"1. Overall,

}I!arquerte, and an economic expansion that started in the early 1980s, helped trigger <1 period of

unprecedented credit card purchasing and borrowing. IS3

Despite its age, the Mal'que"e interpretation ufthe NBA continues to strongly influence

the structure and organization of the credit card industry. Consider Dela\vare, South Dakota,

Nevada, Arizona, Rhode Island, and New Hampshire - six states that are hOlTIe to 4 percem of the

country's population. As of September 2003. the national banks located in these stales were owed

over $350 bllIion of the $490 billion in U.S consumer credit card !oans. 154 This concentration of

very large credit card hanks in only a few states i~ a direct result of the NBA's allowing the

creditor-friendly laws of these states to be exported lIuoughout the country.

obligations such as credit card loans and consumer installment !clans. It excludes llloitgages and automobile
loans.
14') Glenn B. Canner, Changes;n Consumer Holdmg and Usc ({Credit Cards, 1970-86, ]0 l RETAIL
BANKING ]3, ] 4 (Spring 1988). Canner's study is largely based on consumer credit surveys conducted hy
the Federal Reserve Board.
1',(1 Id. at 20.

lSI E[lis, supra note 45.
1~2 Canner, supra note ]49, at ]4.

IS, fd. at 13. Despite significant increases in the use of credit card credit, the costs of credit remained high
throughout most of the 1980s. Regardless of their credil risk, consumers paid interest rates in the J 8 to 19
percent range. It Vias not until the early 19905 that issuers hegan to compete 011 price and card inlerest rates
fell. See Mark J. Furletti, Credit Card Pricing Del'elo{Jlnen/'l and Their Disclosure, Federal Reserve Bank
of Philadelphia Discussion Paper, at 6 (Jan. 2003) (available at
http://www.phi[.frb.org/pccMiscussion.idiscussionO 103 .pdf) (describ ing cred iI card pncing in the] 9805 and
1990s); The Profitability q/Credir Card Operations ofDepos/tmy Institutions, Report to Congress by the
Board of Governors of the Federal Reserve System, August 1997 lhereinafter pl'(!!lfability Report]
(available at http://www.federalreserve.gov/boarddocslrptcongress/creditcard/1997/defauIt.HTM#N _13, )
(describing high APRs in 1980s).lnstead of arguing that ,i'la)"1I1t~tte triggered the expansion ofcredil, one
could argue' thaL the emergence of consumer lending on a national scale triggered Marquel1e. Bl)th seem

plausible.
l'i4 Ca[1 Report Data, National Information Center, Sept. 2003 (data on file with author). These loan totals
include both on- and off-balance-sheet credit card loans.
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